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funds in exchange for repayment o
the taxing authorities from real equi-
ties in which your attachment lien is

junior, despite superior timing.

Guaranties against preferences.
Wish to avoid a preference? Il you are
dealing with a corporation as the
payer of the payment program, and
lack the bargaining clout to extort a
personal guaranty. the fall-back posi-
tion of extracting a personal guaranty
against any potential preference lia-
bility, il the debtor files any chapter.
The advantage is the insider, your
guarantor, will time the banlkruptey
to avoid any potential preference lia-
bility. However, this personal guar-
anty is not the greater panacea: I the
bankruptey is delayed. and the prefer-
ence is lost, the insider will face a
great personal liability in light of the
fact that the preference money, if col-
lected, would pay priority creditors,
such as tax authorities who can assert
individual liability.

Beware of mutual releases, unless
vou are paid in full. Most smart
lawyers demand and receive mutual
releases resolving all obligations.
This mutual release wipes out subter-
ranean claims for: (1) violation of the
local lending and anti-deliciency
laws, if waivable; (2) claims for viola-
tion of the Fair Debt Collection
Practices Act, both state and [ederal;
(3) the Unfair Business Practices Act;
and (4) any other vague claims that
would impede your happiness.
However, these releases may dis-
charge other parties, such as guaran-

tors, who might make the loss good il

the debtor liles bankruptey, second-
ary claims for fraudulent con-
veyances, conspiracy, and tort claims,
and potential claims against spouses.
Avoid releasing the guarantor who
might make your debt good il the
debtor files bankruptey. and you
cough back the recovery as preferen-
tial. Beware ol releasing “assignee
and conveyees™ absent [ull payment,
hecause your true battleground lies in
recovery of the [raudulent con-

vevandce.

6. Don't forget a consensual security
interest in the debtors assets. These
devices enhance your leverage
because you can repossess without
the necessity of judicial intervention.
Insure that you perfect your security
in the leaschold by recording the
financing statement with the county
recorder’s office with a decent legal
description and remember to perlect
your security interest in the debtors
bank account by placing the financial
institution on notice. Confirm notice
with overnight service (such as Fed
Ex or UPS overnight). The best value
ol a perfected security interest is a
bankruptey setting in which you may
claim, in response to a preference
claim, that your pavment stream did
not diminish the debtors assets. given
your concurrent interest in the estate.
As a perfected secured creditor, you
might gain priority of payment [rom
the ultimate asset disposition (bulk
sale or bankruptey).

The moral of this tale: Don't think the
gazelle will lie down dead for the cheetah.
Worse, you are not the only cheetah on the
savannah. Are vou kidding? The cheetahs
need lots of tricks 10 snare the gazelle, beat
out other cheetahs, and avoid the lion. This
is dining for one.



Dear Editor:

What is wrong with two for one? Typically, the debtor owes,
say, 510,000, and this claim is disputed based on the debtors
allegations that the goods were defective and returmed fo
credit. The debtor lacks any documentation supporting any
claim of defect, product retwrns, or retwrn material authoriza-
tion. Nonetheless, the debtor intends to claim pl’udu({ retums
— and worse, given that the invoices contained a security
interest, complete discharge because, allegedly, the creditor did
not dispose of the phantom goods in a commercially reasonable
manner. Facing this dilemma, I offered the debtor o stipulate
to judgment for $10,000 but with the option to pay $3,000 at
$500 per month, until paid. If default, Ienter judgment for the
$10,000, less payments, and the costs, interest and boo-hoo
attorney fees. Sounded okay, I thought. The debtor accepted
this “twofer:” (You, two for one, twofer one, get it.)

As expected, the debtor defaulted, and T mean “as
expected.” The debtor was incompetent in purchasing products
on credit, defaulted, failed 1o resolve the debt (the creditor
would have been happy to accept $500 per month), failed to
respond to my telephone calls to resolve the matter, and finally
got sued. Of course, the debtor would default on this sweet-
heart deal. I entered judgment for a higher amount ($15,000)
and commenced execution. Sound good? Sound familiar? 1
thought so.

In this line of work, every good story culminates in its own
private disaster. The debtor vetained counsel and filed a new
(yeah, new) action to vacate the judgment. On what grounds,
you ask. The debtor claimed that my judgment was a penalty
becausc the arrangement provided for judgment of $15,000 in
the event of nonpayment of $5,000, and the difference of
$10.,000 was a penalty, fine, or forfeiture. Worse, the complaint
sought to vacate the judgment, along with costs, attorey fees,
and injunction under the Unfair Business Practices Act and
disgorgement of collections over $5,000.

Where did 1 go wiong?

Signed, Wronged from Wichita
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Dear Paranoid:

Well, every paranoid has
enemies, as Henry Kissinger
said. First, the payment pro-
gram I'Jl‘L'dS an aCCE[L’Fil[iUI]
clause, a frequent omission.
No kidding. Absent an
acceleration ClﬂuSC, a
creditor can collect only
the omitted installment.
Entering judgment for the
higher amount might pre-
cipitate either a motion to
vacate the judgment or
an independent action in
equity. Compounding
this travesty, the agree-
ment did not provide lor
acceleration upon sale
ol real (or personal)
property outside ordi-
nary course of busi-
ness. Assuming the
cure ol arrearage, the
real  property sale
might not even gener-

ate full payment. To

solve this problem, include the following:
“In the event of default by nonpayment

ol any installment when due, or sale of any

real property or personal property outside

the ordinary course ol business, the credi-
tor, without notice, may accelerate all
remaining unpaid installments, declare the
total due, without notice, and enforce all
rights and remedies to collect the balance.”
Furthermore, avoid providing notice of
default to the debtor. Typically, most loan
documents provide for seven days' grace
and notice of default, in the event of non-
payment or other circumstances. | guess
this works in the rarefied aumosphere of
civilized adulis paying obligation presump-
tively in a timely [ashion. Yeah, yeah, right,
right. This publication is not Banking
Today. This is the Commercial Law Bulletin.
Avoid, at all costs, notice of default,
because the debtor will never pay unless
you remind him. 1f pressed, at least limit
notice of delault to two notices, faxed 1o a
designated fax number, which is complete
upon faxing. Include in your payment pro-
gram a waiver of right to vacate a default;
add an independent attorney [ee clause to
the payment program to provide for fees
upon entry ol judgment and postjudgment
execution, and add interest on the total at
10 percent until paid.

The moral of this tale: Chaos infuses
the Darwinian savannah of settlement. You
cannot predict tomorrow, Either adapt or
eat tofu.

SIX PITFALLS IN DRAFTING SETTLEMENT AGREEMENTS
AND SUGGESTIONS TO ADDRESS THEM:

® What happens if a settling party does not fully perform its obligations under the settlement
agreement? Consider indluding “status quo ante” language giving the nondefaulting party the right, in effeci, to
elect whether fo rescind the settlement or sue fo enforce it. Or provide that the court condition dismissal upon per-
formance of, and retain jurisdiction o enforce, the seftlement agreement. If you want fo attempt o leave the door
open for o summary enforcement or revival of your daims if your settlement pariner reneges, the seftlement
agreement should say so and, best case, also be formally approved by the court.

® How can the court retain jurisdiction to enforce the settlement? In federal court, you'll be back fo square
one unless your settlement is coupled with a court order that either expressly retains jurisdiction to enforce the
agreement or specifically incorporates the terms of the agreement itself.

® How can | get mediator to retain jurisdiction, post-settlement, to enforce the settlement? Include
appropriate language in the setilement to authorize the mediator to act as o post-settlement arbitrator. For exam-
ple: “Any dispute relating fo or arising ouf of any aspect of the inferpretation or performance of this Agreement
shall be resolved by final and hinding arbitration, in [name of state], before [mediator], who shall have the power
to authorize such discovery, and the means fo obfain it, as [he or she] may deem appropriate. If [the mediator]
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The moral of this tale: You have heard
the expression “hostile environment.”

Dear Deal:
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the complete file, or
the agency gave you
inadequate

poor or
the

information. In
future, in confirming
the payment program,
inform the agency, or
client. that “absent his
written consent, the
guarantor is not released
from

nor relinquished
liability on any guaranty.
Please advise ol any guar-
anties before consummat-

ing this payment program.”

is unavailable, the arbitration shall be conducted before another [for instance, JAMS arbitrator] agreed to by the
parties, or if they cannot agree, hefore [another arbitrator selected by the mediator; or, if the mediator is unable
to make such a selection, by an arbitrator selected by JAMS]. The cost of the arbitration shall initially be spli
equally with the prevailing parly, as determined by the arbitrator, then to recover its costs and atforney fees

incurred in the urbitrafion.”
® How can | make sure that | have an enforceable settlement agreement before all the formal paper-
work is completed? Have the clienfs — not just the lawyers — sign the preliminary terms sheet document.
® What is being released? If there is even a hint of other disputes on the periphery, careful attention should be
given to broadening the scope of the release. Perhaps the best approach is 1o make the scope more restrictive. The
key is to preserve your est opfions regarding other possible lurking disputes.
® How can the “finality” of a settlement agreement he maximized? You may wish o include “no reliance
on representations not set forth herein” language. Other key candidates for your finality checklist might include
approvals by counsel about form, notarization of the principals’ signatures, merger or infegration clauses, inifials by
particularly significant provisions, bold type, “entire agreement” and “no mistake” language, and, if appropriate and

subject to the foregoing caveats, court approval.
Robert Stumpf is a partner in the San Francisco office
of the law firm of Bronson, Bronsen & MecKinnon LLP.





