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harles Darwin would love the Discovery Channel.
Monday through Friday, this wonderlul cable channel leatures ani-
mal documentaries such as "Craws and Paws” “Snacking at
Midnight: Carnival ol Carnivores,” “Munching through the
Foodchain,” and “Roulette at Casino Darwino; or, The Loser Is
Lunch.” Sometimes set in the African savannah, these shows spot-
light muscular cheetahs chasing down limber gazelles, culminating
in the cheetah digging into the gazelles hindquarters and convert-
ing its four hoofs into Four Seasons. Occasionally, the cheetah
misses the meal because the gazelle’s speed or agility saves it from
the cheetah’s manicure. Missing the gazelle's fanny, the cheetah’s
hurtling speeds cause it to careen head over heels, Infrequently, the
gazelle's horns fend off the cheetah. The gazelle’s light brown col-
oration also provides camoullage protection by blending in with
the rolling plains, which burdens the cheetah in locating its brunch
and creates sulficient delay to give the gazelle a head start. Yet the
chectahs usually win, and only the vast number of gazelles and low
number ol cheetahs (balance of nature of business) keeps every-
hody on the daily chalkboard menu.

Darwin wrote this seript. The cheetah dines au jus because evolu-
tionary changes and genetic chance gave cheetahs speed, agilitv. and
decent eyesight. The gazelles avoid Le charcuterie because, likewise,
evolution fostered natural coloration, greater numbers, agility, horns,
and a decent sense ol smell. Nonetheless, cheetahs usually enjov
“pazelle tartare, al naturale.” For each Discovery Channel show. the
credits list Darwin as director, who never varies [rom the script.

Like nature, Darwinian characters appear in the savannah of
commercial setlements. The trick is choosing Darwinian sides:
to me that he

cheetah or gazelle? Maybe a lion? Max Moses reportec
had recently received an unusual number of “Letters to the Editor”
that give a panoramic view of Darwin’s savannah of settlements. He
requested 1 provide the guided tour of this unique savannah through
these letters. T hope you brought bush hats,

Enjoy the show.
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Dear Concerned:

[ do not blame your client. although your
client probably made the initial mess
extending credit 1o a potentially known
nincompoop. Furthermore, did your client
tell you that the debtor was potential [light
risk or crook? Did somebody run (within

guidelines) a credit report? (Or would that
help anyway?) Your settlement marginally
enhanced your security because you lacked
current liens to protect you against future
liens and asset liquidations. Worse, your
stipulation but not judgment gave you (and
the client) a false sense of security, when in
fact the debtor, along with other creditors,
are [ree 1o encumber, dispose, or lien any
assets. Remember, while you vaguely rumi-
nate about this case, the debtor obsesses
about his [linances and swudies the asscl
preservation “play book™ to preserve his
assets. The debtor’s sworn goal is to shield
assets from disfavored creditors (you and
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money),
cen the syj Your  settle-
ment is “judgment
upon delault,”
hmr'r’ng this rather  judgment
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unconscionable
delays. Il a default,
you must convene a
hearing, ex
parte, to obtain judg-
This court
might give the deblor

court

ment.

an additional oppor-
tunity to argue for
reinstatement and
avoid judgment and
accompanying liens.
When confronted with
the repentant debtor, with omitted install-
ments in hand, some judges will either
place the matter on notice and hearing or
decline entry ol judgment altogether, fur-
ther placing liens out of your reach.
Compounding this travesty, taxing authori-
ties, ambitious competing, claimants, very
aggrieved [ormer spouses, hard-money
lenders (willing 1o accept [lawed collateral
for a high interest loan), or favored relatives
(converting their gifts into secured loans)
might encumber the property ahead of your
prospective liens.

Bankruptcy makes its appearance with
the dreaded “P” word. (Let me guess: “per-
sistence”? “perseverance”? “preferable™?
Getting warmer?) Bankrupicy always drilts
into a commercial setting. 1 your debtor
owes your client, wager he owes everybody
else in town. You must presume that your
debtor will file bankruptcy to stop the
crescendo of desultory debt collection

actions, Bankruptey stays this collection
nightmare, in which the debtor (or the
trustee) bumps off all liens, levies, transfer
within ninety days as preferences. Given
judgment (and ensuing liens) upon settle-
ment, not default, yvour judgment lien
might survive any preferential attack.

Given the debtors proclivity to convey
assets [raudulently, liens upon settlement,
not judgment, will save your bacon, beel, or
gazelle.

n short, bargain for final judgment
What il the debtor repulses this demand in
settlement? Try a stipulated writ of attach-
ment. Remember 1o execute under the

attachment properly and encumber all real
and personal property, such as a filing with
the county recorder and secretary of state.
Avoid sell-executing attachment ("By virtue
of this order, the Defendants assets are
attached”). Auachments are creatures of
statute, and only the sheriff can execute an
attachment. Avoid improperly executed
attachments (for example, failing to open
the sheriff’s file, file the return with the
sherill, or even lailing to use the sheriff alto-
gether). Be careful of preprinted orders that
omit or misstate the bond amount (for
instance, using the debt as the bond
amount), description of property. incorrect
spelling of the Debtor, bonds that lacked
the proper statutory reference, and levies
failing to describe the property, debuor,
third-party owner, or levies that lacked key
documents, such as the orders and bond.
Include in your settlement a provision lor
costs, fees, and interest, if judgment is
entered.

The moral of this tale: In a settlement
environment you are the cheetah and the
debtor is the gazelle. You only have to grab
the gazelle. We remind vou that gazelles are
smart, mean, and vengeful animals. If the
gazelle bolts [rom your grasp, another chee-
tah might grab your prey, leaving you
embarrassed and hungry, or you might
become the gazelle o the new cheetah
(your client), and the ugly lion (your
clients new attorney). The settlement
savannah is a casino, and you are always
playing against cheetahs as equally talented
or lucky. Darwinian democracy:
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Dear Tormented:

Your debtor recalled his classics better
than you. | am not talking about Romeo and
Julier, but the IHiad: Beware ol Greeks bear-
ing gilts. This scenario is extremely com-
mon, and usually the losers are the creditor
and counsel. Taking property for debt is a
super- headache. Borrowing a page from
Elizabeth Barrett Browning, let me tell vou
the reasons why:

1. Il the debtor is offering you property,
probably the debtor cannot sell the
property, and therefore a lis pendens.,
toxic dump, bad location, rotten ten-
ants, down market, terrible neighbor-
hood. or something similar probably
encumbers the property. Keep in
mind that property may be polluted,
subjecting vour client 1o indescrib-
able liability.

Most property swaps are done in a
bargain basement atmosphere with-
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i 3. Commercial
collection attor-
neys generally
lack the time
and energy 1o
birddog a real
estale fransac-
which
con-

tion,
could
sume  twenty
hours of bill-
able  time.
This leaves

the typical com-
mercial collection attorney vulnera-

ble to the debtor's machinations.

4. Forget bankruptcy discharge actions.

Most bankruptey judges are disin-
clined to reward a creditor for impru-
dence in dealing with an obvious
scallywag, when a title report or
escrow and title insurance could
avoid this disaster. How can vou
claim fraud when dealing with a
judgment debtor? Worse, if the
debtor scooped out the equity on the
eve of your deal closing (and assum-
ing that you don't discover the fraud
ull afterwards), yvour claim for fraud
probably fails for lack of an affirma-
tive representation, and you will
struggle mightily against the bank-
ruptey court’s preconception that vou
swapped a debt collection action for
land contract sale, which went sour.
Before you celebrate the proverbial
good deal by trading debt for valu-
able real property, spend $300 for a
preliminary title report and another
$300 for an appraisal. Take a per-

exploit these infir-

scoop out

reflinance
assel-
based lender (who

cares about inter-

sonal drive-by with a Polaroid and
the debtor as your sidekick to inspect
the property personally and have Mr.
Debtor sign the back of the Polaroids

as clear proof ol your newfound
prize. Treat the transaction as a land

deal, not debt collection. Remember
your client just bought the property,
and as guardian of your clients well-
being, you become the virtual guar-
antor of the business bona fides of
the deal.
Don't release your judgment, attach-
ment, or other liens, until you have
in hand the final insured title report,
appraisal, and title insurance. all of
which evidence your position.
Let's think through this project one
more time. The debtor conveyed real
property in exchange for debt. All
real property bears liability for taxes.
insurance. toxic, and liability issues.
Il the property is subject to prior con-
sensual liens, rest assured the debtor
will default. The creditor, your client,
must service the senior debt, or face
loreclosure of the equity. Is the credi-
tor willing to service taxes and insur-
ance and pay for senior debt service,
with the object of collecting a bad
due receivable? II the creditor com-
plained that your lees appeared
excessive, the carrving costs of this
newfound acquisition may dwarf the
economic value of the bad debt.

8. As soon the deal is inked conveying
the property in yvour favor, but before
linal convevance, record a lis pendens
spelling out your prospective interest.
This filing will preclude your honest-
Abe debtor (or his willing linanciers)
[rom exploiting the property and
leaving you with a godawful shell.

The moral of this tale: In these swaps,
the cheelahs feast on their young because
the gazelles exited stage right. They know
lousy odds. The lions left early. Remember
Darwin does not guaranty any survivors,
(No lifeboats, no movie, and no song.)
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Dear Waiting:
Most lenders, particularly equipment fin-
anciers, base their entire program on low
payments, easily affordable by the com-
mercial customers. Of course, upon default,
the balloon is gigantic, inflated by a built-in
residual, penalties, interest, and only mar-
ginally reduced by the Rule of 78s. Virtually
no debtor could afford the balance due, and
payment programs are the only avenues 1o
whittle down this debt.

Keeping in mind lederal and state restric-
tions, you have the following tools, subject
to the corresponding risks:

L. Spousal guaranties. A spousal guar-
anty encourages the paying spouse to
pay to avoid suit on the guaranty
Spousal liability might create a stream
of payments in the event ol single
bankruptey, divorce, death, or even
separation. Spousal liability will avoid
the temptation of the debtor-spouse

transferring asscts (o the nondebtor-
spouse and defending an expensive
fraudulent conveyance action. There

are risks: Carefully evaluate applica-
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both parties any-
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of the spousal
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From a drafting
point of view,
don't overdo these

cdase .
exclusive):

S lo

= Winning the case.

sell the

guaranties. “1 guar-
anty payment and .
collection of my

spouse’s liabilities.”
This is the sorriest
form of guaranuy,
but any signature
near the word “guar-

F assefs.
anty” is better than

in Waco

no signature.
2. Deeds of trust, or
other forms ol con-
sensual collateral. The
advantage is  thal
default will lead 1o a
nonjudicial sale of the

The downside of some

property.
security is that the creditor forfeits
rights of common law levy and exe-
cution in exchange for the real prop-
Don't forget title

erty  security.
TCP(}I’B. T.il.ll_' insurance f()r l'l_’.‘zil pl’(.}l)'
erty. the photos, and an appraisal.
3. Attachment liens and levies. Certain
states. such as California, freely per-
mit prejudgment attachment. As part
of the package, the debtor can stipu-
late to an autachment lien on the
house. Your attachment grants you
priority against competing trade
claims. but not against federal, and
potentially state, tax liens, which take
priority over the attachment lien.
This quirk of priority tempts the
debtor 1o exploit tax trust monies
because the taxing authorities will
most assuredly collect rom the real
property equity, ahead of attaching
trade claims. In practice, this priority

lets the debtor consume tax trust

payment at the end.

Conveying away all valuable
assets, paying off nondischarge-
able debts, cementing avoidable
insider transactions, and launder-

A SIMPLE SIDE TOUR:

A debtor can prevail in debt collec-
tion litigation four ways (Remember,
these combinations are not mutually

» Negotiating a longterm payment
program predicated upon mini-
mal payments and the balloon

ing nonexempt assets into exempt

Stalling the litigation long enough
to dispose of every asset, waiting
ninety days (or one year) and fil-
ing a no-asset bankrupfcy.
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funds in exchange for repayment o
the taxing authorities from real equi-
ties in which your attachment lien is

junior, despite superior timing.

Guaranties against preferences.
Wish to avoid a preference? Il you are
dealing with a corporation as the
payer of the payment program, and
lack the bargaining clout to extort a
personal guaranty. the fall-back posi-
tion of extracting a personal guaranty
against any potential preference lia-
bility, il the debtor files any chapter.
The advantage is the insider, your
guarantor, will time the banlkruptey
to avoid any potential preference lia-
bility. However, this personal guar-
anty is not the greater panacea: I the
bankruptey is delayed. and the prefer-
ence is lost, the insider will face a
great personal liability in light of the
fact that the preference money, if col-
lected, would pay priority creditors,
such as tax authorities who can assert
individual liability.

Beware of mutual releases, unless
vou are paid in full. Most smart
lawyers demand and receive mutual
releases resolving all obligations.
This mutual release wipes out subter-
ranean claims for: (1) violation of the
local lending and anti-deliciency
laws, if waivable; (2) claims for viola-
tion of the Fair Debt Collection
Practices Act, both state and [ederal;
(3) the Unfair Business Practices Act;
and (4) any other vague claims that
would impede your happiness.
However, these releases may dis-
charge other parties, such as guaran-

tors, who might make the loss good il

the debtor liles bankruptey, second-
ary claims for fraudulent con-
veyances, conspiracy, and tort claims,
and potential claims against spouses.
Avoid releasing the guarantor who
might make your debt good il the
debtor files bankruptey. and you
cough back the recovery as preferen-
tial. Beware ol releasing “assignee
and conveyees™ absent [ull payment,
hecause your true battleground lies in
recovery of the [raudulent con-

vevandce.

6. Don't forget a consensual security
interest in the debtors assets. These
devices enhance your leverage
because you can repossess without
the necessity of judicial intervention.
Insure that you perfect your security
in the leaschold by recording the
financing statement with the county
recorder’s office with a decent legal
description and remember to perlect
your security interest in the debtors
bank account by placing the financial
institution on notice. Confirm notice
with overnight service (such as Fed
Ex or UPS overnight). The best value
ol a perfected security interest is a
bankruptey setting in which you may
claim, in response to a preference
claim, that your pavment stream did
not diminish the debtors assets. given
your concurrent interest in the estate.
As a perfected secured creditor, you
might gain priority of payment [rom
the ultimate asset disposition (bulk
sale or bankruptey).

The moral of this tale: Don't think the
gazelle will lie down dead for the cheetah.
Worse, you are not the only cheetah on the
savannah. Are vou kidding? The cheetahs
need lots of tricks 10 snare the gazelle, beat
out other cheetahs, and avoid the lion. This
is dining for one.



Dear Editor:

What is wrong with two for one? Typically, the debtor owes,
say, 510,000, and this claim is disputed based on the debtors
allegations that the goods were defective and returmed fo
credit. The debtor lacks any documentation supporting any
claim of defect, product retwrns, or retwrn material authoriza-
tion. Nonetheless, the debtor intends to claim pl’udu({ retums
— and worse, given that the invoices contained a security
interest, complete discharge because, allegedly, the creditor did
not dispose of the phantom goods in a commercially reasonable
manner. Facing this dilemma, I offered the debtor o stipulate
to judgment for $10,000 but with the option to pay $3,000 at
$500 per month, until paid. If default, Ienter judgment for the
$10,000, less payments, and the costs, interest and boo-hoo
attorney fees. Sounded okay, I thought. The debtor accepted
this “twofer:” (You, two for one, twofer one, get it.)

As expected, the debtor defaulted, and T mean “as
expected.” The debtor was incompetent in purchasing products
on credit, defaulted, failed 1o resolve the debt (the creditor
would have been happy to accept $500 per month), failed to
respond to my telephone calls to resolve the matter, and finally
got sued. Of course, the debtor would default on this sweet-
heart deal. I entered judgment for a higher amount ($15,000)
and commenced execution. Sound good? Sound familiar? 1
thought so.

In this line of work, every good story culminates in its own
private disaster. The debtor vetained counsel and filed a new
(yeah, new) action to vacate the judgment. On what grounds,
you ask. The debtor claimed that my judgment was a penalty
becausc the arrangement provided for judgment of $15,000 in
the event of nonpayment of $5,000, and the difference of
$10.,000 was a penalty, fine, or forfeiture. Worse, the complaint
sought to vacate the judgment, along with costs, attorey fees,
and injunction under the Unfair Business Practices Act and
disgorgement of collections over $5,000.

Where did 1 go wiong?

Signed, Wronged from Wichita
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Dear Paranoid:

Well, every paranoid has
enemies, as Henry Kissinger
said. First, the payment pro-
gram I'Jl‘L'dS an aCCE[L’Fil[iUI]
clause, a frequent omission.
No kidding. Absent an
acceleration ClﬂuSC, a
creditor can collect only
the omitted installment.
Entering judgment for the
higher amount might pre-
cipitate either a motion to
vacate the judgment or
an independent action in
equity. Compounding
this travesty, the agree-
ment did not provide lor
acceleration upon sale
ol real (or personal)
property outside ordi-
nary course of busi-
ness. Assuming the
cure ol arrearage, the
real  property sale
might not even gener-

ate full payment. To

solve this problem, include the following:
“In the event of default by nonpayment

ol any installment when due, or sale of any

real property or personal property outside

the ordinary course ol business, the credi-
tor, without notice, may accelerate all
remaining unpaid installments, declare the
total due, without notice, and enforce all
rights and remedies to collect the balance.”
Furthermore, avoid providing notice of
default to the debtor. Typically, most loan
documents provide for seven days' grace
and notice of default, in the event of non-
payment or other circumstances. | guess
this works in the rarefied aumosphere of
civilized adulis paying obligation presump-
tively in a timely [ashion. Yeah, yeah, right,
right. This publication is not Banking
Today. This is the Commercial Law Bulletin.
Avoid, at all costs, notice of default,
because the debtor will never pay unless
you remind him. 1f pressed, at least limit
notice of delault to two notices, faxed 1o a
designated fax number, which is complete
upon faxing. Include in your payment pro-
gram a waiver of right to vacate a default;
add an independent attorney [ee clause to
the payment program to provide for fees
upon entry ol judgment and postjudgment
execution, and add interest on the total at
10 percent until paid.

The moral of this tale: Chaos infuses
the Darwinian savannah of settlement. You
cannot predict tomorrow, Either adapt or
eat tofu.

SIX PITFALLS IN DRAFTING SETTLEMENT AGREEMENTS
AND SUGGESTIONS TO ADDRESS THEM:

® What happens if a settling party does not fully perform its obligations under the settlement
agreement? Consider indluding “status quo ante” language giving the nondefaulting party the right, in effeci, to
elect whether fo rescind the settlement or sue fo enforce it. Or provide that the court condition dismissal upon per-
formance of, and retain jurisdiction o enforce, the seftlement agreement. If you want fo attempt o leave the door
open for o summary enforcement or revival of your daims if your settlement pariner reneges, the seftlement
agreement should say so and, best case, also be formally approved by the court.

® How can the court retain jurisdiction to enforce the settlement? In federal court, you'll be back fo square
one unless your settlement is coupled with a court order that either expressly retains jurisdiction to enforce the
agreement or specifically incorporates the terms of the agreement itself.

® How can | get mediator to retain jurisdiction, post-settlement, to enforce the settlement? Include
appropriate language in the setilement to authorize the mediator to act as o post-settlement arbitrator. For exam-
ple: “Any dispute relating fo or arising ouf of any aspect of the inferpretation or performance of this Agreement
shall be resolved by final and hinding arbitration, in [name of state], before [mediator], who shall have the power
to authorize such discovery, and the means fo obfain it, as [he or she] may deem appropriate. If [the mediator]
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the complete file, or
the agency gave you
inadequate

poor or
the

information. In
future, in confirming
the payment program,
inform the agency, or
client. that “absent his
written consent, the
guarantor is not released
from

nor relinquished
liability on any guaranty.
Please advise ol any guar-
anties before consummat-

ing this payment program.”

is unavailable, the arbitration shall be conducted before another [for instance, JAMS arbitrator] agreed to by the
parties, or if they cannot agree, hefore [another arbitrator selected by the mediator; or, if the mediator is unable
to make such a selection, by an arbitrator selected by JAMS]. The cost of the arbitration shall initially be spli
equally with the prevailing parly, as determined by the arbitrator, then to recover its costs and atforney fees

incurred in the urbitrafion.”
® How can | make sure that | have an enforceable settlement agreement before all the formal paper-
work is completed? Have the clienfs — not just the lawyers — sign the preliminary terms sheet document.
® What is being released? If there is even a hint of other disputes on the periphery, careful attention should be
given to broadening the scope of the release. Perhaps the best approach is 1o make the scope more restrictive. The
key is to preserve your est opfions regarding other possible lurking disputes.
® How can the “finality” of a settlement agreement he maximized? You may wish o include “no reliance
on representations not set forth herein” language. Other key candidates for your finality checklist might include
approvals by counsel about form, notarization of the principals’ signatures, merger or infegration clauses, inifials by
particularly significant provisions, bold type, “entire agreement” and “no mistake” language, and, if appropriate and

subject to the foregoing caveats, court approval.
Robert Stumpf is a partner in the San Francisco office
of the law firm of Bronson, Bronsen & MecKinnon LLP.





